1 78th OREGON LEGISLATIVE ASSEMBLY--2015 Regular Session

2 Legislative Concept XX
3 SUMMARY
4 The following summary is not prepared by the sponsors of the measure and is not a part of the body
5  thereof subject to consideration by the Legislative Assembly. It is an editor's brief statement of the
6  essential features of the measure as mtroduced.
7 Amends operative date for state statutes that relate to the assumption of authority to administer
8  permits for discharge of dredge or fill materials under Section 404 of Federal Water Pollution Control
9  Act

10 Amends and adds provisions.

11 Declares emergency, effective on passage.

12 ABILL FOR AN ACT

13  Relating to assumption of authority to administer permits under Section 404 of the Federal Water
14 Pollution Control Act; amending sections 11 and 12, chapter 516, Oregon Laws 2001, and ORS 196.800,
15 196.817, and 196.990; and declaring an emergency.

16 Be It Enacted by the People of the State of Oregon:

17 SECTION 1. Section 11, chapter 516, Oregon Laws 2001, is amended to read:
18  Sec. 11. The amendments to ORS 196.800, 196.810, 196.817, 196.825, 196.850, 196.895, 196.905,

19 196.990, 390.835, 421.628 and 459.047 by segtions 3, 4 and 5 of this 3013 At [sections 1 to 10 of this .~} Formatted: Font: 11 pt, Bold, Font color: Text 1

20 2001 Act] sections 1 to 10, chapter 516, Oregon Laws 2001, section 97, chapter 14, Oregon Laws . { Formatted: Font: 11 pt, Bold

é Formatted: Font: 11 pt, Bold

21 2003, sections 8§, 12, and 13, chapter 253, Oregon Laws 2003, section 45, chapter 598, Oregon Laws
22 2003, section 15, chapter 738, Oregon Laws 2003, section 64, chapter 71, Oregon Laws 2007, section
23 5, chapter 625, Oregon Laws 2007, sections 3, 7, and 15, chapter 849, Oregon Laws 2007, section 8,
24 chapter 231, Oregon Laws 2009, section 4, chapter 342, Oregon Laws 2009, section 19, chapter 343,
25  Orwvegon Laws 2009, section 2, chapter 16, Oregon Laws 2011, and section 4, chapter 406, Oregon
26  Laws 2011, and the repeal of section 2, chapter 45, Oregon Laws 1989, by [section 13 of this 2001 Act)
27  section 13, chapter 516, Oregon Laws 2001, become operative on the date specified by the

28  Department of State Lands in a letter to the Legislative Assembly. The Department of State Lands

29  shall submit the letter to the appropriate legislative committee during a regular session of the
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Legislative Assembly, or to the appropriate legislative interim committee between legislative

sessions. The date specified by the Department of State Lands shall be at least sixty days[January 2
of the even-numbered year] following the date the United States Environmental Protection Agency grants
authority by letter to the [ Division] Department of State Lands to administer permits for the discharge of

dredge or fill materials under section 404 of the Federal Water Pollution Control Act (P.L. 92-500, as

U AW N -

amended)| and the Legislative Assembly approves the grant of authority].

7  SECTION 2. Section 12, chapter 516, Oregon Laws 2001, is amended to read:
8  Sec.12. (1) Prior to the operative date described in section 1 of this 2013 Act, t[7}he [Division]
9  Department of State Lands may take any action necessary to prepare to fully assume authority to
10 administer permits for the discharge of dredge or fill materials under section 404 of the federal
11 Water Pollution Control Act (P.L. 92-500, as amended).[implement the provisions of this 2001 Act
12 prior to the operative date of this 2001 Act].
13 (2) The [division] Department of State Lands shall periodically report to the appropriate
14 committee of the Legislative Assembly on the status of its effort to assume authority to administer
15 permits for the discharge of dredge or fill materials under section 404 of the Federal Water Pollution
16 Control Act (P.L. 92-500, as amended).

17 [(3) After the Legislative Assembly approves the grant of authority, the division shall notify the

18  Legislative Assembly prior to the transfer of authority from the United States Environmental Protection

19 Agency.]

20 SECTION 3. ORS 196.800, as amended by section 8, chapter 253, Oregon Laws 2003, section 15, = | Formatted: Line spacing: 1.5 linies, Don't allow hanging
. . punctuation, Don't adjust space between Latin and Asian

21 chapter 738, Oregon Laws 2003, section 3, chapter 849, Oregon Laws 2007, and section 19, chapter 343, text, Dor't adjust space between Asian text and numbers

22 Oregon Laws 2009, is amended to read:

23 196.800. Asused in ORS 196.600 to 196.905, unless the context requires otherwise:

24 (1) “Channel relocation” means a change in location of a channel in which a new channel is dug and
25  the flow is diverted from the old channel into the new channel.

26 2) “Estuary” means:

27 (a) For waters other than the Columbia River, the body of water from the ocean to the head of

28  tidewater that is partially enclosed by land and within which salt water is usually diluted by fresh water
29  from the land, including all associated estuarine waters, tidelands, tidal marshes and submerged lands;
30  and

' 31 (b) For the Columbia River, all waters from the mouth of the river up to the western edge of Puget
32  Island, including all associated estuarine waters, tidelands, tidal marshes and submerged lands.

' 33 (3) “Fill” means the deposit by artificial means of material at one location in any waters of this state.
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1 (4) “General authorization” means an authorization granted under ORS 196.850 for a category of
2 activities involving removal or fill, or both, without a permit.
3 (5) “General permit” means a permit developed pursuant o ORS 196 817 that 1s issued;
4 a3 On g statewids or geosraphical basis; o
5
6  ongoing, and have predictable effects and outcomes.
| 7 (6) “Intermittent stream” means any stream which flows during a portion of every year and which
8  provides spawning, rearing or food-producing areas for food and game fish.
| ] (7) “Material” means rock, gravel, sand, silt and other inorganic substances removed from waters of

10 this state and any materials, organic or morganic, used to fill waters of this state.
| 11 (8) “Mitigation” means the reduction of adverse effects of a proposed project by considering, in the

12 following order:

13 (a) Avoiding the effect altogether by not taking a certain action or parts of an action;

14 (b) Minimizing the effect by limiting the degree or magnitude of the action and its implementation;
15 (¢) Rectifying the effect by repairing, rehabilitating or restoring the affected environment;

16 (d) Reducing or eliminating the effect over time by preservation and maintenance operations during

17 the life of the action by monitoring and taking appropriate corrective measures; and
18 () Compensating for the effect by creating, restoring, enhancing or preserving substitute functions
19 and values for the waters of this state.

20 {9y

MNatwmwide permi” means 2 penimat that was tavued by th cd Stetes Corps of Enginesrs

21 rarsuant o Neciion ddtd{es of th Jlean Water Aot 32 USC § 13440e), and 1

22 {wegon

23 [£93]¢14) “Person” means a person, a public body, as defined in ORS 174.109, the federal

24  government, when operating in any capacity other than navigational servitude, or any other legal entity.

' 25 [€433]¢(3 1) “Practicable” means capable of being accomplished after taking into consideration the cost,
26  existing technology and logistics with respect to the overall project purpose.

' 27 [£343]{32) “Public use” means a publicly owned project or a privately owned project that 1s available

28  for use by the public.

29 [£:33]{12) “Removal” means:
30 (a) The taking of material in any waters of this state; or
31 (b) The movement by artificial means of material within the bed of such waters, including channel

32 relocation.
33 [£333](34) “Water resources” includes not only water itself but also aquatic life and habitats therein

34  and all other natural resources in and under the waters of this state.
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streams, constantly flowing streams, lakes, wetlands, that portion of the Pacific Ocean that is in the
boundaries of this state, all other navigable and nonnavigable bodies of water in this state and those

portions of the ocean shore, as defined in ORS 390.605, where removal or fill activities are regulated

Control Act, as amended.

1
2
3
4
5  under a state-assumed permit program as provided in 33 U.S.C. 1344(g) of the Federal Water Pollution
6
7
8

containing a detailed and comprehensive statement of policies, standards and criteria to guide public and
9  private uses and protection of wetlands, waters and related adjacent uplands and which has specific

10 implementing measures and which apply to designated geographic areas of the State of Oregon.

| 11 [£463](1 73 “Wetlands” means those areas that are inundated or saturated by surface or ground water at «—— Formatted: Space After: 10 pt, Line spacing: 1.5 lines,
. . . Don't allow hanging punctuation, Dor't adjust space between
12 afrequency and duration sufficient to support, and that under normal circumstances do support, a Latin and Asian text, Don't adjust space between Asian text

and numbers

' 13 prevalence of vegetation typically adapted for life in saturated soil conditions.

14 SECTION 4. ORS 196.817 is amended to read:

15 196.817 (1)(a) Notwithstanding ORS 196.810, the Department of State Lands may establish a

16 removal or fill general permit:

17 (A) By rule for processing applications on a statewide or geographic basis; or

18 (B) By order for an applicant or group of applicants to cover activities that are substantially similar in

19 nature, are recurring or ongoing, and have predictable effects and outcomes.
20 (b) The department must find that the project is in compliance with the review standards set forth in
21 ORS 196.600 to 196.905 and would not result in long-term harm to water resources of this state. 4

wrotest will sause only

22 project would not result in long~-term harma to water resoress of this s

1

23 nrnimal adverse environmenial effects when performed separately and will have onlv minimesl

24 cumulative adverse sffects on the environment,

25 (c) The department shall condition any such general permit upon actions necessary to minimize
26  environmental effects.

27 (2)(a) Any person proposing to conduct an action under a general permit specified in subsection
28  (1)(aXA) of this section shall apply to the department in accordance with procedures set forth by the
29  department by rule.

30 (b) Any person proposing to conduct an action under a general permit specified in subsection
31 (1)Xa)B) of this section shall apply to the department in accordance with procedures set forth by the
32 department by order.

33 (3) The department shall amend or rescind any general permit upon a determination that the activities
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conducted under the permit have resulted in or would result in unacceptable individual or cumulative
environmental effects or long-term harm to the water resources of this state.

43 The Department of Biais Londs may adounisier and enforce natiwonwide permous. The Depariment

may adontrules to earry ont s provision

[#83]{3} Any person proposing to conduct an action under a general permit ¢r & natiomwide permit

A U AW N

shall pay the applicable fee required under ORS 196.815 for individual permit applications.

7 SECTION 5. ORS 196.990, as amended by section 7, chapter 516, Oregon Laws 2001, is amended to
8 read:
9 196.990. (1)(a) A person commits the offense of unlawful removal from or filling of waters of this

10 state if the person willfully or with ordinary negligenes violates ORS 196.810 or an order

11 issued thereunder, or any rule, or condition of agv permit or othe: ization 1ssued under ORS
12 196.600 to 196.905.
13 (b) Notwithstanding ORS 161.067(3) sad 161.515, unlawful removal from or filling of waters of this

s+ offense punishable by a fine of [up to] $10,000 [;

14 state is a[s] i

15 3 3 A

h day of violation.

son somutits the offense of supplving Bilse informution related o remwval from

16 o filling ol waters of dus stale 3f the porson knowingly makes g false statersent, representation,

17 opcertificaiion inany apshication, record, report, plan, or other document Bled orrequired i be

18 msintaned under ORS 196,600 10 196 903 or anv rule, order, pernnt or other authonzation
19
20

wnformation related w

s i

anding ORS 1610670 and 161 513

siving

1 Moty

21 removal fom o flling of o of his state 15 o msdereanor offense punishable by a

22 between 35000 and $10.000 for each instance of viclation

23 {3¥a) A person commits the offense of interfering wilh recopds related fo removal o o

24

ers with, or renders

state i the person knowinely falsilios, tamp

25  ingoourate any mondoring device or method vequived fo be maimtamed under ORZ 196000 o

perunt or oiher avthorization tssued thereunder,

26 196905 or anv rule, order

27 {by Notwii

SN 161 00705 and 161515, mderfening with recopds +d 1o

gk £

28  vemoval froms or Glhing of waters of this stale i3 a misdemsanor oifense pisushable by g fine of

29 between $35.008 and 310,000 for each instance of vinlation,

30  SECTION 6. This 2015 Act being necessary for the immediate preservation of the public peace,

31 health and safety, an emergency is declared to exist, and this 2015 Act takes effect on its passage.
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